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In our country basically a joint family 
system is followed and even children are to 
be taken care by the elders of the family 

when the parents are working, ill or away for 
some work. Parents also feel secure and safe 
by keeping their kids in safe hands within the 
family. But gradually the focus shifts from 
joint to nuclear family system where the kids 
are taken care of by the maids etc which itself 
is not so secure concept as many kidnappings 
and theft, extortion etc come into limelight due 
to this nuclear family system. So the basic goal 
is  welfare and safety of children. The concern 
is regarding the children only as they need 
a safe environment like family in his or her 
development years. But every child is not that 
fortunate to have such homely environment as 
many children are abandoned by their parents, 
many are run away from their homes, many 
are trafficked, many are labourers,  many 
are neglected, street children, children who 
are conflict with law,  many are orphans etc, 
then what about such children, who will take 
care of such children as every child has right 
to flourish in healthy and safe environment, 
right to a family, right to education, right to 
childhood  such children have been categorised 
into two categories under The Juvenile Justice 
Act, 2015 
 a. Children in need of care and protection 
 b. Children in conflict with law, 
And certain provisions have been enacted 
by the Government for the welfare and well 
being of such children like creation of Juvenile 
Justice Boards for children in conflict with law 
and Child Welfare Committees for the children 
who are in need of care and protection. These 
Authorities are fully authorised to take 
decisions for the children for their better future. 

As per section, the provision for adoption is also 
there so that children may get a home for them 
along with all rights which are basic in nature 
for a child to develop in a friendly  homely like 
environment. 

Statutory provisions
Every child has the right to family care. This 
provision is found in the Convention on the 
Rights of the Child, 1989. Although India has 
had many different legislation focussing on 
child safety for the better part of fifty decades, 
but formally if we would say the legislation 
purposely meant for children only, the most 
formalised and perceptive legislations on 
child care and protection started in 2000 
with the Juvenile Justice (Child Care and 
Protection Act), The protection of children 
from sexual offences Act, 2012 etc and later 
on amendments took place as per need of the 
time. 
The Juvenile Justice Act, 2000 mentioned 
Foster Care or Foster Parents 7 times with 
less than 150 words total about the subject. 
The 2015 re-drafting and release of the JJ Act 
mentions 
Foster Care or Foster Parents 38 times with 
entire sections dedicated to the topic. Progress 
was happening1

Both documents called for states to expand the 
Act into their own contexts “However, even 
before the Juvenile Justice Act, foster care 
has been recognised in legal form by way of 
including  a foster child as part of that family 
only. “In the case of K.V. Muthu v. Angamuthu 
Ammalxvii, a decision prior to the JJ Act, the 

 1. Ian Anand Forber Pratt, Does India have a foster care 
system in place, alternatvecareindia.org, 2016 
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Children endorsed by the United Nations put 
pressure on countries around the world to prove 
that their social protection should be focused on 
family.4

Due to the international pressure, India 
began to think upon the social security of 
the children and drafted Acts, plans, policies, 
program, guidelines, rules and measures, 
not late but in 2015 India amended Juvenile 
Justice Act as The Ministry of Women and 
Child Development passed the 2015 MODEL 
Foster Care Guidelines, the first of its kind in 
the history of India apart from already existing 
provisions for adoption under various statutory 
laws. This is the first and daring step which 
legitimatized and outlined the system of foster 
care to be implemented at the national level 
to match the international standards for the 
safety and welfare of children and to secure 
social security and protection for them in the 
long run 
Types of alternate care for children can be 
classified as institutional care like child 
care institutions and non institutional care 
like kinship care, adoption, foster care 
etc. institutional set up are lacking proper 
attention towards children, on one care for 
them, no proper education facilities etc and if 
we compare them with family care set up, the 
child in family set up is far progressive and 
developed emotionally, mentally, physically 
and psychologically and it is felt that the child 
can be developed in a better way in the family 
set up other than institutional set up as every 
child has a right to family so in pursuance of 
this, foster care came into limelight
“Section 2(d) of the JJ Act gives an exhaustive 
definition of ‘child in need of care and protection’. 
It includes children who are vulnerable due 
to social, economic or cultural disadvantages, 
such as those children found without any home 
or settled place, or mentally or physically 
challenged, ill children, who has a parent or 

 4. ibid

Indian Supreme Court dealing with eviction 
proceedings between a landlord and tenant 
had to address the question of whether a 
foster son would be a member of a family. 
The Supreme Court held that a ‘foster child’ 
is essentially the child of another person but 
is nursed, reared and brought up by another 
person as his own. It held that “Care therefore 
in rearing up the child need not always be 
parental” and that a child was brought up 
by foster parents with the love and care that 
one usually receives from one’s family, the 
child would certainly be a member of that 
family”.2”
Between 2000 and 2014 many states wrote 
foster care rules or guidelines but systemic 
foster care did not take root for a number of 
reasons. First, India was rapidly moving from 
a joint family to a nuclear family system in 
many urban and semi-urban areas. This shift 
meant that the need for social protection 
in these areas was increasing daily and the 
government was working to meet this need. An 
example would be if parents in a village area 
died, the family and community would often 
take in the child. However, in an urban area, 
the parents may live with the children only 
and the family still in the village. Children who 
have a smart phone and internet and modern 
facilities would not be willing to shift back with 
their relatives in the village. Thus, they’d get 
“lost” in the big city and have to make their 
own way resulting in children joining gangs, 
begging on the streets and seeking safety in 
any way possible.3

Foster Care in India is both a new and ancient 
concept. It is rapidly expanding in India due to a 
number of factors Also, India and the globe were 
focusing on family-based care in their legislation. 
We mentioned the national legislation but 
the global legislation of the United Nations 
Convention on the Rights of the Child and then 
the 2009 Guidelines for the Alternative Care of 

 2. K.V. Muthu v. Angamuthu Ammalxvii
 3. ibid
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nurture. In India this process is guided by 
extensive statutes and guidelines such as The 
Hindu Adoption and Maintenance Act, 1956 
and The Juvenile Justice (Care and Protection 
of Children) Act, 2015
The process of adoption is very tedious, complex 
and one has to undergo many formalities 
through state authorised agencies like SARA 
and a centralised operated Authority as CARA. 
People are even reluctant in adopting a child 
due to the process involved in adoption and 
there is lots of corruption mingled with the 
process and agencies. Moreover the process 
of adoption is not very clear to people and 
the authorities even misguide the parents. 
The practice of monitoring is not possible in 
adoption. The child given in adoption can’t be 
taken back but the concept of foster care is 
more broader than adoption as the child can be 
monitored who is being fostered and there are 
many parents who have lots of money to spend 
to do some charity etc but they can’t adopt a 
child due to some constraints and hindrances 
as many of them have their own child, due to 
ethnic biases, due to some societal barriers 
but fostering is an easy option for them who 
want to spend their money to make somebody’s 
future. Foster care is an easy option than 
adoption. 
And always there are pre adoptive measures 
under juvenile Justice Act, so there is always an 
option available for adoption for those who after 
foster care wants to remain with the child for 
the rest of his or her life.
Under child care institutions the child is not 
at all being paid attention, the child remained 
neglected and abandoned as there are so many 
child care institutions which are so overloaded 
with the children that it is difficult to pay 
attention on particular one child and as  per 
the existing literature available and studies on 
child care institutions, the children feel them as 
jails and they want to run away from the homes 
and want to join their own homes back etc, so 
a need is felt by the Government to provide a 

guardian unfit or incapacitated to exercise this 
control over the child etc.”   
“The JJ Act in Section 40 provides for the 
rehabilitation and social reintegration of 
a child in need of care and protection by 
means of i) adoption (ii) foster care (iii) 
sponsorship (iv)sending the child to an 
after-care organisation.”  
“Foster care is provided for in Section 42 
which states that (1) Foster care may be used 
for temporary placement of those infants who 
are ultimately to be given for adoption. (2) In 
foster care, the child may be placed in another 
family for a short or extended period of time, 
depending upon the circumstances where the 
child’s own parent usually visit regularly and 
eventually after the rehabilitation, where the 
children may return to their own homes. (3) 
The State Government may make rules for the 
purposes of carrying out the scheme of foster 
care programme of children.” 

Need for foster care In India 
India has a rich and vast history of family 
based care through the joint-family system 
of communal living that happens in rural 
settings throughout the world. Families take 
care of families and communities take care 
of communities. However, the care was often 
informal and based on economic ability and is 
sometimes determined through cultural biases 
and stigma. For example an orphaned child 
by one or both parents who is disabled or from 
an unwed mother may not be absorbed into 
a community while a child orphaned under 
natural circumstances may. The way for 
absorbing children into community are adoption 
so that child may get a loving environment and 
a home which she or he deserves. 
Adoption provides a loving home and 
environment for children who are destitute or 
orphans. The adoption process not only provides 
such children with a safe space but also helps 
the prospective parents who are looking to 
expand their family and welcome a child to 
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the States going to implement foster care. 
So far only few States have drafted the rules 
regarding implementation of foster care in 
their States to emphasize on social security of 
children, like Delhi, Goa, Karnataka etc. States 
are not coming forward to implement foster 
care, they are reluctant for the contemporary 
law. Moreover, the people in system are not 
giving proper and correct information to the 
parents or who wants to foster a child in place 
of adoption. As recently a case happened in 
Aligarh, where the uneducated parents wants 
to adopt a child and the papers were ready 
for adoption but in actual it was a foster care 
thing and when the term of Child Welfare 
Committee got over, the child has to be handed 
over back and then there is lot of hue and cry 
from the parents side, so such types of issues 
are happening in the name of law. Just to say 
people are not trusting this concept as to what 
it is and what it is not
People are not aware of this concept, they lack 
knowledge and understand it as synonymous to 
adoption only. People misunderstands that the 
children who are not eligible for adoption are 
kept for foster care. Moreover  people don’t want 
to invest in anybody else’s child
Hindrance for a Single parent that he or she 
can’t foster a child..
The child below six years of age is not eligible to 
foster. if the child in the age group 0-6 years is 
not legally free for adoption can send for foster 
care.  The Juvenile Justice Act never says that 
that if a child who is adoptable can’t be sent for 
foster care.
Foster care set up or the family is not easy to 
monitor and financial constraints are hanging 
around.
If the child is of age group 12-14, then there 
are many behavioural issues which the foster 
parents are not able to handle and then there 
are shifting of foster care parents or the set 
up which is very devastating for the child and 
by the age of 18, the child totally becomes 
dysfunctional and it affect rest of his or her life.

homely type environment to the children who 
feel neglected and abandoned and wants to join 
some family type environment, this is a small 
step forward taken by the Ministry of Women 
and Child Development to give every child their 
right to a family, so the concept of Foster Care 
shaped into the law so that many children get 
homes and can step towards a better future in 
their upcoming lives as contemporary laws are 
taking place and in this regard, it should be a 
welcome step.

Difference between Adoption and 
Foster care
At the very inception or at first glance,  foster 
care and adoption seem similar and hardly one 
can make any difference between two as both 
the cases deals with a child who needs care and 
protection and the parents are eager to bring 
the child into their home for  care, supervision  
and nurture. In fact, many of us confuse the 
two as synonymous to each other. But there are 
differences between the two as foster care can 
be classified into two categories of duration as 
short term and long term duration of placement 
for the child but no such duration is there 
in adoption. Adoption counts no duration of 
placement.
Foster care is temporary alternate system 
conceived in place of institutionalisation of 
children with an aim to provide the children 
with a family environment. But adoption is 
not alternate system rather it is a permanent 
settlement to provide the children with a family 
who takes care of children permanently.
All legal rights have been accrued by the children 
as soon as the child becomes the part of the 
adoptive family like property rights etc but such 
rights are not available to the child where the 
child has been given for the foster care to some 
family, the child is not legally eligible to accrue 
any sorts of rights from the foster parents.

Issues in implementation 
In India, foster care is mentioned in Central 
Act but what about the States when will all 
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“The state government rules need to make 
special provisions for children in need of 
special care such as children with disabilities. 
Differently-abled children, physically and 
mentally, require special care and attention.” 
“Children affected by HIV/AIDS are rarely 
adopted and are excluded even in institutional 
care. Such children need special foster care 
attention as there is nowhere else they can 
turn. The Rules need to be devised such that 
medical reports and medical requirements 
are clearly considered by the CWC, and 
that foster caregivers are given training 
which is specific to the required medical 
attention.” 
The inclusion of voluntary organisations into 
the core areas of child protection in providing 
foster care services is necessary. But this 
inclusion has to follow a transparent and 
accountable process wherein the roles and 
responsibilities of each of stakeholder are clear 
and demarcated. 
“If a foster caregiver decides to stop fostering, 
a procedure needs to be established for the 
same. There is a need for guidelines that allow 
the competent authority to terminate the foster 
caregiver from continuing fostering.” 
Fostering is inherently vulnerable, both, for 
the caregivers as well as the child. “Foster 
caregivers have to cope with the behaviours and 
needs of the child. Some of the children may 
already be going through stressful conditions 
leading to extreme behaviour at times. Foster 
parents may also be neglectful or abusive. 
When serious allegations are made by either of 
the parties, there needs to be a clearly defined 
mechanism in place to look into the complaints 
and find suitable remedies.”
“There is no definition of ‘foster care in the 
Juvenile Justice Act. The only reference is 
in Section 42 of the Act. Section 42(1) states 
that “Foster care may be used for temporary 
placement of those infants who are ultimately 
to be given for adoption.” The section stating 
that foster care is available only for “infants” 

People are not coming forward to foster the 
children due to many diversity issues as people 
can’t accept and foster from other ethnic 
communities like a vegetarian family would 
want a child who has not eaten egg or meat.
Role of socio cultural barriers is prominent in 
deciding to foster a child.

Conclusion and suggestions
“However, although the JJ Act laid down 
the provisions for foster care, it is not being 
implemented effectively. Very few state 
governments have developed foster care 
programs. Foster care is still largely used as a 
pre-adoption procedure, which is limiting the 
potential of this method to provide family care 
to a child.”
“There is an urgent need for the Government 
to start acting on their promised support to 
alternative family-based care. These actions 
need to be reflected as several levels, including 
budgetary allocations with the Department 
of Women and Child, enactment of laws and 
policies pertaining to it, enforcement of national 
minimum standards of child care through 
independent quality checks and inspections, 
mandating reports on the functioning and 
effectiveness of the CWC, taking legal action 
wherever necessary. They must also attempt 
to streamline the various child related welfare 
schemes such as education, mid-day mean etc 
so that they function harmonious   Finally, 
raising awareness on the important of family 
and community based care for children must 
be a high priority for the government.  The 
Ministry of Women and Child Development 
needs to also undertake a cost-benefit analysis 
comparing institutional care to foster care, 
and how much expenditure versus qualitative 
returns per child is calculable in financial 
terms. This makes budgetary allocations more 
precise5”.

 5. Foster care in India: policy brief, centre for law and 
policy research
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must to make this concept a success.  In fact 
fostering is happening in Delhi with East district 
child Welfare Committees, it’s a welcome step 
and could be a inspiration for other states to 
implement foster care provisions.  
Social change always faces resistance and 
such changes need to take time to adjust. 
Lets keep our fingers crossed and welcome 
this concept for the social security of our 
children even many of us come forward 
to foster a child as it does not involve any 
complex and tedious process unlike in 
adoption.

ultimately being given for adoption is worded 
negatively.  Lack of a simple and effective 
definition has led to foster care being understood 
only as a pre-adoption option. It is crucial to 
have a simple stand- alone definition of ‘foster 
care’ so that people understand the concept and 
come forward for foster care.”
Some lacunae are there with the law itself as 
bar in the single parent, financial issue as only 
2000/ is granted to the fostering family which is 
like very meagre and enough for the child. 
Need for gate keeping, monitoring and 
transparency of the agencies, authorities is 
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